United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





BRIEF FOR APPELLEE 


GUntteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,877 


u 


Georoe W. Cooper, 


v. 



xited States of America, .appellee 



APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


LEO A. ROVER. 

United, States Attorney. 

LEWIS CARROLL. 

THOMAS A. FLANNERY. 

SAMUEL J. L’HOMMEDIEU. JR.. 

Assistant United States Attorneys. 

Of Counsel: 

FORBES W. BLAIR. 

Office of the United States Attorney. 




o- jC/7 


^ Ecr if':3 

" "‘ r ' nr nf Columbia Circuit 



iniy 




A 


y^' k'- 


} T~~ 


< -:.Hk 







QUESTION PRESENTED 


In the opinion of appellee, the following question is pre¬ 
sented : 

Whether in a prosecution for robbery there was sufficient 
evidence to submit the case to the jury and to justify con¬ 
viction. 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,877 

George W. Cooper, appellant 
v. 


United States of America, appellee 


APPEAL FROM TEE UNITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

On April 6,1953, a one-count indictment was filed in open 
court charging appellant George W. Cooper and one Frank 
L. Bullard with robbery, in violation of D. C. Code § 22-2901 
(J. A. 75). Upon arraignment appellant pleaded not guilty 
(J. A. 76). He was tried by jury and found guilty as 
charged (J. A. 76). His motion for judgment of acquittal 
and/or a new trial was denied (J. A. 78) and the judgment 
of conviction was entered sentencing him to imprisonment 
for a period of six to twenty years (J. A. 79). 1 From that 
judgment and sentence this appeal is taken. 

At the trial, the complaining witness, Evelyn B. Gordon 
(J. A. 3-9) testified that she was in her home, 4635 Haves 
Street, N. E., at 11:45 A. M. on March 9, 1953, when the 
robbery took place. She testified some cash, three rings, 

1 The sentence was later reduced, after motion, to five to fifteen 
years. 
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and three watches were taken from her safe. Andrew P. 
Gordon (J. A. 10-12) the husband of the complainant, tes¬ 
tified that he arrived home during the course of the robbery. 
Harry A. Pearson (J. A. 9-10) a letter carrier for the City 
Post Office, testified that he was at the corner of 48th Street 
and Dean Avenue, behind the Hayes Street residence, at the 
time of the robbery. According to the testimony of those 
three persons, the crime is reconstructed as follows: 

A man knocked on the door of the Gordon home. He told 
Mrs. Gordon he was a special policeman, entered, circled 
behind her, grasped her by the arms and told her to be quiet. 
At this time she noticed a man carrying crowbars in a 
canvas bag that she identified positively as co-defendant 
Bullard. There was another man behind Bullard that she 
couldn’t see. The one who represented himself to be a 
special policeman pushed Mrs. Gordon into a chair, bran¬ 
dished a gun, covered her head with a coat and told her that 
if they didn’t find any money in the safe they were going 
to harm her baby. He remained with her while the other 
men worked on the safe, which was on the back porch. When 
the phone rang the gunman let her answer it but after a few 
words he snatched the phone out of her hand and hung up. 
(J. A. 4, 5.) 

In the interim, Mr. Gordon arrived home by automobile. 
He blew the horn to signal his wife to come out (J. A. 11). 
Mrs. Gordon heard the horn and told the man guarding her 
that it was her husband. She was taken to the back door at 
which time those engaged in the robbery fled. She there¬ 
upon noted that the safe had been broken open. (J. A. 5). 

Harry A. Pearson, the letter carrier, was behind the 
Gordon residence at a relay box. He saw four men run out 
and down the street. He was about forty feet away from 
them at that time and was unable to identify any of the men. 
He did notice the last two get in a black car and drive away. 
(J.A. 9, 10). 

Mr. and Mrs. Gordon jumped into their car, had a con¬ 
versation with Pearson and pursued the black car. After 
overtaking the car, a man identified by Mrs. Gordon as co¬ 
defendant Bullard, leaned out the back window of the car 
with a pistol in his hand. At that, they abandoned the 
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chase, returned home and notified the police. (J. A. 6, 12). 

The get-away car was described as a 1946 black Cadillac 
(J. A. 11, 13). Mr. Gordon stated that he noticed, before 
abandoning the chase, that it bore 1952 license plates, tag 
number G. 3519. He later identified the car, bearing the 
same tag number, at the police impoundment lot. (J. A. 12). 

Detective Richard R. Cranford, Jr. of the Metropolitan 
Police Department, testified that he investigated the rob¬ 
bery on March 9, 1953, shortly after the commission of the 
crime. He observed the safe had been broken open and 
after talking to Mrs. Gordon, sent out a lookout for the 
Cadillac. The car was found at the 500 block of Sixteenth 
Street, S. E., on the following day (J. A. 13). The hood was 
raised and a wire ripped off the coil; however, Detective 
Cranford said the condition of the car looked all right to 
him (J. A. 26). The car was registered to co-defendant 
Frank Bullard (J. A. 25). Bullard admitted that the car 
was registered in his name (J. A. 14) but explained that it 
was appellant’s car as appellant was paying for the car and 
used it most of the time (J. A. 26). Appellant admitted that 
it was his car and that he was paying for it. He told Officer 
Cranford that he was driving it on Friday, March 6 (1953) 
(J. A. 17) but that it broke down when he was at a tavern 
in Maryland and he had left it there (J. A. 24). He couldn’t 
remember if he left the keys in the car (J. A. 24) and he 
never made arrangements to have the car towed into town 
or repaired (J. A. 27). Appellant said he didn’t know any¬ 
thing about the robbery as he left with his cousin Betty 
Thomas for Warsaw, North Carolina on Saturday morning 
(March 7, 1953) and although Betty Thomas came back to 
Washington on Sunday, he did not get back to Washington 
until one o’clock Monday afternoon (March 9, 1953) (J. A. 
17, 25). 

Detective John J. Wolf of the Metropolitan Police force 
testified that he arrested appellant on March 11, 1953 about 
10 or 10:30 in the evening (J. A. 20, 28). When officer Wolf 
asked appellant if he owned the car involved in the robbery 
appellant explained that he was buying the car but that it 
was registered in Bullard’s name because his credit was not 
good (J. A. 21). Appellant told the officer that he was in 
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Warsaw, North Carolina at the time of the robbery, having 
gone down on Saturday and returned Monday (March 9, 
1953). He stated he had gone w'ith Betty Thomas, a girl 
friend of his. (J. A. 29). Detective Wolf contacted the 
North Carolina police and inquired whether appellant was 
in North Carolina on March 9, 1953 and the reply was that 
the last time appellant was in North Carolina was around 
Christmas [1952] (J. A. 41, 42). 

Betty Thomas testified that she was appellant’s cousin 
and that appellant came to her house around 6 P. M. on 
March 9, 1953. Appellant told her he was in trouble and 
asked her to tell anybody who inquired that they had gone 
to North Carolina together. Thomas testified that she did 
not go to North Carolina. (J. A. 33, 34). She testified fur¬ 
ther that she had signed a statement to the effect that she 
was with appellant in North Carolina (J. A. 38) but after 
the policeman told her she could be charged for making 
false statements and as the resu’.t of talking to her lawyer 
wrho told her to tell the truth, she repudiated the first state¬ 
ment by making a written statement wrherein she related 
that appellant had asked her to say that she was in North 
Carolina with him but as a matter of fact she had “not been 
in that state since December, 1952”. 

Sergeant Robert Sandberg of the Metropolitan Police 
Department, Fingerprint Division, testified that the finger¬ 
print taken from the steering w’heel of the Cadillac involved 
w’as “identical with the left index finger” of appellant and 
that the print taken from the ash tray in the back seat of the 
Cadillac w’as “the same as the left little finger of Frank 
Bullard”. (J. A. 40, 41.) 

Co-defendant Frank Bullard took the stand in his own 
behalf and testified that the last time he had seen the Cadil¬ 
lac used in the robbery was Saturday evening (March 7, 
1953) about 4:50 P. M. when it was parked in front of his 
residence at 46 XT Street; that appellant wrns paying for the 
car; that appellant drove the car; and that he (Bullard) 
“ain’t never had no keys to the car”. (J. A. 48, 49). He 
testified further that he saw appellant Saturday evening 
(March 7) but that he did not see appellant or the car on 
Sunday (March 8) (J. A. 49). 
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Appellant took the stand in his own behalf. He admitted 
owning the 1946 Cadillac, the title to which was put in the 
name of Bullard. He stated that he used the automobile 
most of the time but that Bullard would drive it “just from 
time to time.” (J. A. 50.) Appellant denied participation 
in the robbery, stating that he was in Warsaw, North Caro¬ 
lina on March 9, 1953. He testified he had left his car at 
Cedars Inn (Alaryland) on Saturday night (March 7) about 
10:30 or 11 P. M. as he claimed it would not start. Accord¬ 
ing to appellant he then caught the bus, stopped by his 
sister’s, and then went to the station where he caught the 
train to North Carolina. (J. A. 52.) He stated that he 
visited his grandmother, aunt, Betty Thomas’s brother 
and a relative named Hezekiah Shaw; and that he re¬ 
turned to Washington Tuesday morning between 7 and 8 
o’clock (March 10,1953) at which time he visited his sister’s 
who informed him the police were looking for him. (J. A. 
52.) That night he stated he saw Betty Thomas and told 
her he was in trouble but claims he did not tell her to say 
she had gone to North Carolina with him. (J. A. 53, 56.) 
Appellant denied telling police he had gone to North Caro¬ 
lina with Betty Thomas (J. A. 55) and further denied having 
a conversation with her on Monday, March 9,1953 (J. A. 56). 

When questioned about his automobile appellant testified 
that he never made arrangements to have it fixed and that 
he did not know what -was wrong with it (J. A. 58) but stated 
that after he got back from North Carolina he had his 
“sister's husband” drive him out to Cedars Inn to get the 
car, which he stated was not there. (J. A. 53.) Olandus 
Jones , a friend of appellant and a friend of appellant’s 
sister, testified he took appellant to Cedars Inn but he could 
not recall the exact date (J. A. 61). He stated that appel¬ 
lant had asked him to testify that he had taken him out to 
Cedars Inn (J. A. 62). 

Appellant testified further that he made an effort to have 
his sister testify; that he was at her house the night before 
lie left for North Carolina; but to his knowledge his lawyer 
did not subpoena her (J. A. 58). He admitted seeing a num¬ 
ber of people in North Carolina, including Hezekiah Shaw, 
lie informed Shaw of the situation and requested him to 



testify as a witness for him and although Shaw sat in the 
court room during the first part of the trial, he left before 
appellant put on his defense. Betty Thomas informed ap¬ 
pellant that Shaw had gone back to North Carolina the 
night before he testified (J. A. 59). Appellant did not know 
why Shaw did not wait and testify in his behalf (J. A. 59). 

STATUTES INVOLVED 

Title 22, § 2901, D. C. Code (1951 Edition) provides: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or 
by putting in fear, shall take from the person or imme¬ 
diate actual possession of another anything of value, is 
guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months 
nor more than fifteen years. 

SUMMARY OF ARGUMENT 

The evidence adduced at the trial and the facts and cir¬ 
cumstances of the case, together with inferences reasonably 
to be drawn therefrom, point convincingly to the guilt of 
appellant. Reference to the evidence clearly establishes 
appellant’s connection with the crime charged and over¬ 
whelming consciousness of guilt. Such evidence was not 
merely consistent with guilt but it foreclosed the hypothesis 
of innocence. Therefore, the motion for judgment of ac¬ 
quittal was properly denied and the verdict should not be 
disturbed. 

ARGUMENT 

I 

There was an abundance of evidence upon which a reason¬ 
able mind might find guilt beyond a reasonable doubt. There¬ 
fore, the motion for judgment of acquittal was properly denied 
and the conviction should stand. 

Appellant assigns as reversible error the refusal of the 
trial judge to grant his motions for judgment of acquittal 
(Br. 10). 2 

2 Appellant, by introducing evidence in his own behalf, waived 
the right to insist upon his motion for a judgment of acquittal made 
at the end of the evidence for the Government. Ladrey v. United 
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The requirements as to quantity and character of proof, 
such as to warrant submission of a case to the jury have 
been comprehensively set forth by this Court in Curley v. 
United States, 81 U. S. App. D. C. 389, 160 F. 2d 229, cert, 
denied, 331 U. S. 824 (1947). It was there said (81 U. S. 
App. D. C. at 392, 393): 

* * * upon a motion for a directed verdict [judg¬ 
ment of acquittal], the judge must assume the truth of 
the Government’s evidence and give the Government 
the benefit of all legitimate inferences to be drawn 
therefrom. 

• *«•••• 

The true rule, therefore, is that a trial judge, in pass¬ 
ing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such doubt in a reasonable 
mind, he must grant the motion; or, to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or no 
reasonable doubt, is fairly possible, he must let the jury 
decide the matter. 

States. 81 U.S. App. D.C. 127, 155 F. 2d 417 (1946); Hall v. United 
States. 83 U.S. App. D.C. 166, 168 F. 2d 161, cert, denied , 334 U.S. 
853 (1948; Lii v. United States, 198 F. 2d 109 (9th Cir. 1952); 
United States v. Goldstein, 168 F. 2d 666 (2nd Cir. 1948). Rule 
29 of the Federal Rules of Criminal Procedure providing that the 
motion may be renewed after the jury is discharged applies only 
to the motion for judgment of acquittal made at the close of all 
the evidence and not to the motion made at the close of the govern¬ 
ment’s evidence. Mosca v. United States, 174 F. 2d 448 (9th Cir. 
1949). Thus appellant’s argument as to the Government’s failure 
to make out a “prima facie case of guilt” (Br. 9) has no merit and 
the sole issue before this Court is whether the trial judge erred in 
refusing the motion for judgment of acquittal made at the close 
of all the evidence. 


And later at 397: 

If the evidence reasonably permits a verdict of ac¬ 
quittal or a verdict of guilty, the decision is for the 
jury to make. In such case, an appellate court cannot 
disturb the judgment of the jury. 3 

Applying the tests enunciated in the Curley case, supra, 
to all the evidence adduced at the trial, and drawing the 
reasonable inferences therefrom, it is clear that appellant’s 
claim that the verdict was contrary to the weight of the evi¬ 
dence is without merit. It is respectfully submitted that 
there was an abundance of evidence upon which a reason¬ 
able mind might have found built bevond a reasonable 
doubt. In fact, the evidence at the trial was not merely con¬ 
sistent with guilt but it foreclosed the hypothesis of inno¬ 
cence. Reference to the evidence clearly established appel¬ 
lant’s connection with the crime charged and overwhelm¬ 
ingly showed consciousness of guilt. Therefore, the motion 
for judgment of acquittal was properly denied and the ver¬ 
dict should not be disturbed. 

A. The following facts from ickich appellant’s guilt could 
reasonably be inferred were before the court and jury. 

1. The commission of the offense. The evidence estab¬ 
lished that a robbery was committed at 4635 Hayes Street, 
N. E., Washington, D. C. at 11:45 A. M. on March 9, 1953. 
The owner of the house, Evelyn Gordon, identified co¬ 
defendant Bullard as one of the participants in the robbery 
and she testified “there was another fellow behind him 
[Bullard], but I couldn’t see him” (J. A. 4). Subsequent 
identification of other participants was prevented as Mrs. 
Gordon’s head was covered up with a coat (J. A. 5). There 


3 The rule therein prescribed has been reiterated by this Court 
in McGuire v. United States, 84 U.S. App. D.C. 64, 1*71 F. 2d 136 
(1948); Pritchett v. United States, 87 U.S. App. D.C. 374, 185 F. 2d 
438. cert, denied, 341 U.S. 905 (1950); Battle v. United States, 92 
U.S. App. D.C. 220, 206 F. 2d 440 (1953); and Thomas v. United 
States, — U.S. App. D.C. — (Case No. 11,912, decided March 4, 
1954). 
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can be no question that property of the value of about 
$620.00 was taken from a safe located in the premises above 
mentioned (J. A. 6). A letter carrier noticed four men run 
out the back of the Gordon household at the time of the 
robbery (J. A. 9) and observed two of them escape from the 
scene in a black car (J. A. 10). 

2. The automobile involved. The automobile used as a 
get-away car in the commission of the crime charged was a 
1946 black Cadillac with 1952 license plates, tag number 
G-3519. (J. A. 12, 25.) This car was owned by appellant. 

(J. A. 21, 25, 48, 50.) Eye-witnesses saw participants in the 
robbery escape from the scene in this car owned by appel¬ 
lant. (J. A. 6,10, 11.) The day after the robbery this same 
car was found in the 500 block of Sixteenth Street, S. E. 
(J. A. 13, 28.) It was identified at the police impoundment 
lot as the one used in connection with the robbery (J. A. 12). 
A fingerprint taken from its steering wheel was identified 
as appellant’s and a print taken from the back seat ashtray 
was that of co-defendant Bullard (,J. A. 40, 41 ). 4 Bullard 
was identified by witnesses as being in the back seat of the 
Cadillac at which time he brandished a gun (J. A. 6). Bul¬ 
lard testified the Cadillac was registered in his name but 
that it belonged to appellant (J. A. 48) and that appellant 
drove the car and he “rode in it sometimes” (J. A. 48). 
Bullard said he did not even have keys to the car (J. A. 49) 
and stated the last time he had seen the car was Saturday 


4 The weight to be given evidence of correspondence of finger¬ 
prints, where offered to prove identity of accused as the person 
who committed the crime charged, is for the determination of the 
jury in the light of all the surrounding facts and circumstances, 
and not for the court. See 20 Am. Jur. Evidence § 1223 and cases 
cited therein. In the instant case appellant claimed he abandoned 
his car in Maryland on March 7, 1953 and the evidence showed that 
his car was instrumental in a robbery occurring on March 9 and 
that the car was located by the police on Sixteenth Street, S.E. on 
March 10, 1953. Thus it is logical to conclude the automobile had 
been driven a great deal—yet appellant’s fingerprint was found on 
the steering wheel of the car when it was recovered on March 10, 
1953. The jury had a right to weigh such evidence in making 3 
determination of appellant’s guilt. 



evening (March 7) when it was parked outside of his house 
(J. A. 48) and when asked if he had moved it he replied 
that “he [appellant] was the onliest one drive it” (J. A. 49). 

Appellant admitted ownership of the car used in the 
robbery of March 9,1953 (J. A. 50) but claimed that the last 
time he drove it "was on March 7, 1953 (J. A. 50) stating he 
had left it at a tavern in Maryland because it wouldn’t start 
(J. A. 51). He made no arrangements to have the car re¬ 
paired or towed into town (J. A. 27, 29). Officer Wolf asked 
appellant why he did not go out to the tavern in Maryland 
to see about the car when he got back from his alleged North 
Carolina trip. Appellant gave no response (J. A. 30) yet 
at the trial a close friend of appellant’s (who appellant 
described as his sister’s husband but who testified he was 
only a close friend) stated he took appellant to “some place 
located in Maryland”—he did not know the exact day or 
time of day (J. A. 60). 5 

There was testimony that a coil was missing from the 
Cadillac when it was found (J. A. 26, 30) but there were no 
wires crossed (J. A. 30). On cross-examination appellant’s 
attorney asked officer Cranford what the condition of the 
car was when he found it the day after the robbery. The 
reply: “It looked all right to me.” (J. A. 26). 

The evidence conclusively shows appellant’s car was used 
in the robbery. Appellant admitted that he drove the car 


•'•Appellant gave a confused version of this alleged trip (J.A. 
53): 

Q. After you returned from North Carolina did you have 
occasion to search for your car? 

A. My sister, Netti, my sister’s husband run me out there. I 
think it was Rebecca, lady name of Rebecca; that was when I 
first come back. My sister and her husband took me out there, 
and a lady by the name of Rebecca. Stopped back off on my 
way, got me a cup of coffee with a sandwich, something like 
that. My mother was with me—I believe she discussed that 
—she mentioned somebody by the name of Rebecca. 

Q. Did you inquire of this Rebecca person about your car? 

A. No; I didn’t. My mother did. 

Q. Was your car where you left it? 
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most of the time but claimed the car broke down at a tavern 
in Maryland on the Saturday night (March 7) before his 
alleged trip to North Carolina. Appellant paints this pic¬ 
ture of a car that “wouldn’t start”, yet this same car was 
instrumental in the escape of armed robbers on March 9, 
1953. 

All this evidence was before the jury and the trial judge 
and could be used along with all the other facts and circum¬ 
stances in making a determination as to the guilt of ap¬ 
pellant. 

3. The alibi—consciousness of guilt. It is axiomatic that 
“fabrication of evidence of innocence is cogent evidence of 
guilt”. Harris v. United States, 83 U. S. App. D. C. 348, 
169 F. 2d 887 (1948), cert, denied, 335 U. S. 872; United. 
States v. Werner, 160 F. 2d 438 (2nd Cir. 1947); Wigmore, 
Evidence §278 (3d ed. 1940). This Court in a robbery 
prosecution, Beck v. United States, 78 U. S. App. D. C. 10, 
140 F. 2d 169 (1943) upheld the conviction where the court 
below had charged the jury that if they decided the testi¬ 
mony of the defendant that he was in another place at the 
time of the robbery was untrue, they could decide it was 
said in an effort to establish an alibi because of the con¬ 
sciousness that otherwise he would be unable to escape the 
penalty for his act. This Court, citing the renowned case 
of Wilson v. United States, 162 U. S. 613 (1896), said (78 
App. D. C. at 11) : 

Certainly it is well settled that any act or statement 
of the accused tending to show consciousness of guilt, 
including false statements made in an attempt to ex¬ 
plain unfavorable facts, is admissible against him to 
be considered with other evidence in the case. 

The facts of the instant case are substantially similar 
to the Beck case, supra, in that here too the alibi was that 
appellant was in another place at the time of the commis¬ 
sion of the robbery. Appellant testified that he was in 
North Carolina on the day the robbery (J. A. 50). He 
told two policemen that he had gone to North Carolina 
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with his cousin, Betty Thomas. (J. A. 17, 25, 29.) Betty 
Thomas testified under oath that she did not go with ap¬ 
pellant to North Carolina (J. A. 34) but related that ap¬ 
pellant told her he was in trouble and asked her to tell 
anvbodv who inquired that she was in North Carolina with 
appellant (J. A. 34). Appellant denied having such a con¬ 
versation with Betty Thomas (J. A. 56). 

Furthermore, the evidence revealed the investigating offi¬ 
cer contacted the North Carolina police and inquired 
whether appellant was in North Carolina at the time of the 
robbery and he was advised by them that “the last time 
Cooper [appellant] was in North Carolina was around 
Christmas [1952]’’. (J. A. 41, 42.) 

Thus the facts clearly indicate an attempt by appellant 
to fabricate support for an alibi. If the trial judge in 
ruling on the motion for judgment of acquittal, or the jury 
in determining the guilt of appellant, were satisfied from 
the evidence that false statements were made by appellant, 
thev had the right not onlv to take such statements into 
consideration in connection with all the other circumstances 
of the case in determining whether or not appellant’s con¬ 
duct had been satisfactorily explained by him upon the 
theory of his innocence, but also to regard the false state¬ 
ments in explanation or defense as in themselves tending to 
shoiv guilt. “The destruction, suppression or fabrication 
of evidence undoubtedly gives rise to a presumption of 
guilt to be dealt with” 0 by the trial judge in ruling on the 
motion for judgment of acquittal or the jury in making 
its determination of appellant’s guilt. 6 7 

6 Wilson v. United States, supra, 162 U.S. at 621. 

7 There was also conflict as to the time of appellant’s alleged trip. 

Appellant told the officers that his car broke down on Friday night 
(March 6); that he left for North Carolina Saturday Morning 
(March 7); and that he returned Monday at one o’clock (March 
9, 19531. (J.A. 17, 22). Co-defendant Bullard testified that he 

saw appellant Saturday evening (March 7) at his residence in 
Washington (J.A. 49). Appellant testified that the car broke down 
Saturday night (March 7); that he left for North Carolina Sun¬ 
day morning (April 8); and that he returned to Washington about 
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4. Failure to call witnesses. If witnesses are available 
to an accused and not to the Government and those wit¬ 
nesses are informed concerning facts material to the case, 
the presumption arises from their unexplained absence that 
the accused had good reason for not calling them and that 
their testimony would have been unfavorable. Billed v. 
United States, 87 U. S. App. D. C. 274,184 F. 2d 394 (1950); 
Milton v. United States, 71 App. D. C. 394, 110 F. 2d 556 
(1940); Dowell v. United States, 87 A. 2d 630 (D. C. Mun. 
App. 1952); United States v. Cotter, 60 F. 2d 689 (2nd Cir. 
1932), cert, denied 287 U. S. 666. 

The Supreme Court in Graves v. United States, 150 U. 
S. 118 (1893) stated the applicable rule to be: 

* # # if a party has it peculiarly within his power 
to produce witnesses whose testimony would elucidate 
the transaction, the fact that he does not do it creates 
the presumption that the testimony, if produced, would 
be unfavorable. 

In the case at bar appellant claimed that he was in North 
Carolina on the day of the robbery. According to his 
testimony he had decided to make the trip with liis sister 
a week before but she informed him she was not going 
(J. A. 55); and that before boarding the train to North 
Carolina he stopped by his sister’s (J. A. 51, 55). During 
cross-examination appellant responded as follows (J. 
A. 58) : 

Q. On this night. You say you then went bv your 
sister’s? 

A. Yes, sir. 

Q. On that night, the early morning hours of the day? 

A. Yes, sir. 

Q. Is she here today? 

A. Who? 


7 or 8 p.m.. Tuesday, March 10,1953. (J.A. 51,52.) Betty Thomas 
said appellant conversed with her at her house in Washington 
around 6 p.m. on Monday, March 9, 1953 (J.A. 34). 
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Q. Your sister. 

A. No, sir. 

Q. How long did you stay at you sister’s? 

A. I stayed till time to catch the train. 

Q. And have you made any effort to have your sister 
come here and testify you were there on that night? 

A. Yes. I was looking for her. I thought she was 
coming. 

Q. To your knowledge, did your lawyer subpoena her? 

A. I didn’t think it was—I mean I didn’t think it was all 
this—this bad. I mean—if I had known- 

The Court: The question is, Did you lawyer subpoena 
your sister. 

The Witness: No, sir. 

Appellant testified further that he visited a number of 
people in North Carolina, including his grandmother, his 
aunt, Bettv Thomas’s brother and a relative bv the name 
of Hezekiah Shaw (J. A. 52). When asked if he had made 
any effort to get any of those people to testify that he was 
in North Carolina at the time of the robbery he replied 
that Shaw did come to Washington and sat in court the 
day before he first took the stand but that he was told by 
Betty Thomas that Shaw went back to North Carolina. 
Appellant did not offer any explanation why Shaw did not 
stay and testify in his behalf. (J. A. 59). 

Thus the record conclusively shows that Hezekiah Shaw 
was peculiarly available to appellant. Shaw was watching 
the trial as it progressed and left the night before appellant 
took the stand. Appellant made no effort to have this rela¬ 
tive subpoenaed that he might testify in his behalf. The 
Government had no knowledge of the presence of this per¬ 
son at the trial and the burden of bringing this information 
to light was on appellant since it was peculiarly within his 
knowledge. See Casey v. United States, 276 U. S. 413, 418 
(1928); Wigmore, Evidence, Ed. § 24S6 (3d ed. 1940). 

It is equally clear from the record that appellant’s sis¬ 
ter could have substantiated his defense but his attorney 
chose not to subpoena her. The rule that no inference can 
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be drawn against a defendant for failure to call witnesses 
equally available to the Government would not apply to 
appellant’s failure to call his sister for she is not, in a true 
sense, “equally available” to the Government for since 
she is a blood relation of appellant there would be the 
likelihood of bias on the sister’s part in favor of appellant. 
See United States v. Beekman, 155 F. 2d 580 (2nd Cir. 
1946); United States v. Cotter, supra, 60 F. 2d at 692; Wig- 
more, Evidence, §288 (3d ed. 1940). 

Thus the evidence in the case at bar conclusively shows 
that there were at least two witnesses known and peculiarly 
available to appellant; that their testimony was vital to his 
defense and would have tended to “elucidate the trans¬ 
action”; that the witnesses were informed concerning facts 
material to the case; and that appellant failed to call these 
witnesses and did not sufficiently account for or explain 
their absence. 

A jury in making its determination and in weighing the 
evidence, and a trial judge on a motion for judgment of 
acquittal, would have the right to conclude from their 
absence that appellant had good reason for not calling them 
and could presume that “the testimony, if produced, would 
be unfavorable”. 

B. The facts and circumstances clearly substantiate the 
conviction. 

In the trial of this case the Government relied on circum¬ 
stantial evidence in order to prove appellant’s connection 
with the crime. It is generally agreed that if the circum¬ 
stantial evidence is sufficiently strong, it may be even more 
convincing than direct evidence as circumstances speak 
for themselves and may irresistibly lead to a definite con¬ 
clusion. This Court in Shelton v. United Stairs, 83 U. S. 
App. D. C. 257, 169 F. 2d 665 (1948) cert denied, 335 II S. 
834, in sustaining a larceny conviction based on circum¬ 
stantial evidence, said (83 U. S. App. D. C. at 262): 

* # * Crimes are usually committed under a cloak 

of secrecy, by the very nature of things, and if there 
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were an absolute requirement of direct testimony to 
sustain a conviction the inevitable consequence to 
society would be disorder, by reason of inadquate pro¬ 
tection against the criminals who are always in our 
midst. The record before us displays a chain of events, 
to which appellant has been connected by competent 
testimony, which leads directly to the guilt of the ac¬ 
cused. In our view appellant received a fair trial, and 
we find a substantial basis for the verdict returned by 
the jury. 

The functions of the jury in the instant case, as in all 
cases, included the determination of credibility of wit¬ 
nesses, the weighing of all the evidence presented and the 
drawing of justifiable inferences of fact from proven facts. 
Curley v. United States, supra, 81 U. S. App. D. C. at 392; 
Neufield v. United States, 73 U. S. App. D. C. 174, 118 F. 2d 
375, cert denied, 315 U. S. 789 (1941); Thompson v. United 
States, S8 U. S. App. D. C. 235, 198 F. 2d 652 (1951). 8 Ap¬ 
pellant in the present case was found guilty by a jury after 
a full and complete presentation of the evidence. He now, 
in effect, asks this court to disregard the conclusions 
reached by the jury. 9 The verdict of the jury must be 

8 In passing upon the sufficiency of the proof in this case it is not 
the province of this Court to weigh the evidence or to determine 
the credibility of witnesses. See Hardeman v. Lmted States, 82 
U.S. D.C. 194, 163 F. 2d 21 (1947). 

9 Appellant’s brief does not plainly disclose the true basis for his 
second point (Br. 8, 20). Apparently his main argument is that 
the trial judge erred in denying the motion for judgment of acquittal. 
It is noted that his motion below was phrased “and/or a new trial”. 
(J.A. 77). Assuming that appellant’s second point refers to the 
denial of the motion for new trial we have but to look at the 
numerous opinions of this Court to find that a motion for new trial 
is addressed to the sound discretion of the trial court and will not 
be reversed unless a clear abuse of discretion is shown. AT oder v. 
United States, 62 App. D.C. 65, 64 F. 2d 703, cert, denied, 289 U.S. 
739 (1939); Landrum v. United States , 62 App. D.C. 18. 63 F. 2d 
990 (1933); Hamilton, v. United States , 78 U.S. App. D.C. 316. 140 
F. 2d 679; Higgins v. United States, 81 U.S. App. D.C. 371, 160 F. 
2d 222, cert, denied, 331 U.S. 822 (1946); Thompson v. United 
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sustained if there is substantial evidence, taking the view 
most favorable to the Government, to support it. Glasser 
v. United States, 315 U. S. 60 (1942); Mendelson v. United 
States, 61 App. 1). C. 127, 58 F. 2d 532 (1932); Sipe v. United 
States, 80 U. S. App. D. C. 194, 150 F. 2d 984 (1945); Mc- 
Guinn v. United States, 89 U. S. App. D. 0. 197, 191 F. 2d 
477 (1951). This principle of law applies to all cases, in¬ 
cluding those based on circumstantial evidence. Thus in 
Morton v. United States, 79 U. S. App. D. C. 329, 147 F. 2d 
28 (1945) this Court, in sustaining a verdict of guilt in 
a prosecution for murder based on circumstantial evidence, 
said (79 U. S. App. D. C. at 330, 331): 

# * * Although the evidence as to appellant’s par¬ 

ticipation in the crime was circumstantial, it was clearly 
sufficient—if admissible—to support the verdict of the 
jury. Convictions have been upheld upon much less 
conclusive evidence. The verdict of a jury must be 
sustained if there is substantial evidence, taking the 
view most favorable to the Government, to support it. 

A careful reading of the record in the light of these 
principles makes it clear that conviction of appellant of 
the crime charged should be upheld. The evidence pre¬ 
sented at the trial and the facts and circumstances, to¬ 
gether with inferences reasonably to be drawn therefrom, 
point convincingly to the guilt of appellant. The evidence 
shows that at least four men participated in the robbery— 
two were seen and identified but the complaining witness 
had her head covered and could not identify the other 
participants. The get-away car belonged to appellant. 
He claimed the car had broken down in Maryland yet the 


States , 88 U.S. App. D.C. 235, 188 F. 2d 652 (1951). Appellant’s 
conclusion that “a study of the record reveals that the evidence is 
not sufficient to sustain a conviction” (Br. 8, 20) is unsupported 
by the record which overwhelmingly establishes appellant’s guilt 
and there was, therefore, no abuse of discretion in the trial court’s 
denial of the motion for a new trial predicated on the alleged insuf¬ 
ficiency of the evidence. 
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evidence shows that two days after this alleged break-down 
the identical automobile was seen at the scene of the rob¬ 
bery where it was instrumental in the escape of the armed 
robbers. The next day the car was found abandoned in the 
South East section of Washington and the fingerprints 
taken from its steering wheel were identified as being 
identical with appellant’s. The evidence also reveals ap¬ 
pellant’s attempt to fabricate an alibi which was exposed 
by his cousin who testified that appellant wanted her to say 
that she was in North Carolina with him but she stated 
that she was not with appellant in North Carolina in 
March of 1953. Such consciousness of guilt is further 
evidenced by his conflicting allegations as to the time he 
made the supposed trip. Further, the evidence reveals 
there were at least two witnesses pereuliarly available to 
appellant whose testimony was vital to his defense fjc.t these 
witnesses were not called to testify. This creates the pre¬ 
sumption that their testimony, if produced, would have 
been unfavorable to appellant. 

When all of these facts and circumstances are taken 
into account and assuming the truth of the Government’s 
evidence, giving all legitimate inferences to be drawn there¬ 
from, it is apparent that the evidence at the trial was not 
merely consistent with guilt, but it foreclosed the hypoth¬ 
esis of innocence. Suffice it to say that there was certainly 
present that “substantial evidence” which is the maximum 
necessary to sustain a conviction on appeal. 
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CONCLUSION 

Wherefore, it is respectfully requested that the judgment 
of the District Court be affirmed. 
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